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TORRUELLA, Circuit Judge. Appellee Mark A Ki bbe ("Ki bbe")

was charged with arson of a dwel | i ng house i n Hanpden County court in
Massachusetts. He was tried before ajury onJune 9 and 10, 1992, and
found guilty of the |l esser included of fense of arson of a buil di ng.
After exhausting state court renedi es, Ki bbe petitionedfor thewit of
habeas corpus. The district court granted Ki bbe's petition, ruling
t hat the prosecutor's reference to Ki bbe's post-M randa sil ence during
cross exam nation and cl osi ng argunment s was unconstitutional. Because
we concl ude t hat Ki bbe has not sati sfied his burden under the exacting
standards of 28 U. S. C. § 2254(d) as anended by the Antiterrori smand
Ef fective Death Penalty Act of 1996, we reversethe district court's
deci sionto grant Mark Ki bbe's petitionfor the wit of habeas corpus.
BACKGROUND

A. Facts Elicited fromthe Trial Testinony

On Novenber 15, 1991, at approximately 11:15 i n t he eveni ng,
Paul Martin wal ked out si de of his parents' house and saw that the
unoccupi ed house at 171 Al m ra Road was heavily engul fed i n snoke. He
al so heard crackl i ng noi ses consistent withafire. Martinreturnedto
hi s parents' house, told his nother tocall "911," and returned to the
street. Fromthis vantage point, Martin observed a nan who was weari ng
what appeared to be a down, either red or orange, brightly-col ored
j acket. The unidentified nman wal ked fromt he backyard of 171 Almra

down t he dri veway to t he edge of the road. When t he sound of sirens
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was audi bl e, t he man wal ked back up the driveway i nthe direction from
whi ch he had cone.

Wthinafewmnutes, Detective Al bert Wtkowski and O fi cer
Eugene Rooke, both nmenbers of the Springfield police departnent,
arrived at the scene. They spokewi th Martin, who toldthemthat he
had observed a man cone fromthe backyard. Wtkowski went to the
backyard to i nvesti gate, where he sawa personintherear corner of
the yard wearing a red j acket and hol ding an object in his hand.
Wt kowski testifiedat trial that heidentified hinmself as a police
of ficer and askedthe manif he couldtalk with hi mfor a nonment. In
response, the man, later identified as Ki bbe, ran. Wtkowski gave
chase and radi oed for assistance. O ficer Rooke, who had conti nued to
interviewMartin, responded to Wtkowski's request and j oi ned t he
chase. Rooke ran down Newfield Street, ordering Ki bbe to stop, which
al l egedl y only hastened his flight. The chase continued, term nating
only after Kibbe fell in the wooded area i n which he was runni ng.
Ki bbe was weari ng a red, heavy wi nter jacket and bl ack gl oves. He al so
had bl ack soot mar ks on hi s nose and snel | ed of snoke. The officers
recovered aflashlight and a smal | propane tank t hat Ki bbe had dropped
during his flight.

The of fi cers advi sed Ki bbe of hisM randa ri ghts and asked
himtoreturnto the police cruiser. There, they placed hi munder

arrest and tol d hi mt hat they woul d conduct a pat-down search on him
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f or weapons. Hearing this, Kibbe voluntarily renoved mat ches, paper
towel s, a pi pe, and pi pe tobacco fromhi s pockets. The officers then
had a bri ef conversationw th Ki bbe. Wtkowski testifiedthat Ki bbe
answered his questions and told himwhy he was in the area.

At trial, Kibbe took the stand and offered the foll ow ng
testimony. On the night in question, he attended an Al coholics
Anonynous neeting until approximtely 9:00 p. m, and then took a bus
home. Once he arrived at hone, he i medi atel y went out agai n t o snoke
hi s pi pe, because he was not all owed to do sointhe house. He wal ked
al | around t he nei ghbor hood and found a fl ashl i ght and propane tank i n
t he woods. He then went into the backyard of 171 Al m ra Road because
he needed to urinate. There, he noti ced snoke com ng fromt he back of
t he house. After several m nutes, he wal ked to the front of the house
and, upon hearing a siren, he turned around and wal ked into the
backyard. He then "got scared" and ran away, al |l egedly because he was
on parole. After he was apprehended by Rooke, Ki bbe testifiedthat the
of ficers "questioned ne as to what | was doi ng," and t hat he "answer ed
t hem over and over again."

Kennet h Fri berg, the arson i nvesti gator who was at t he scene,
also testified. Once the fire was extingui shed and the snoke had
cleared, Fribergenteredthecellar at 171 Aimrato determ ne the
cause of thefire. There, he found an enpty mat chbook on top of apile

of [unber about twenty feet fromthe cell ar door. There was al so sone
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paper and rubbishinthe cellar. He could not identify what ki nd of
paper it was duetoits charred and sodden state. Fromthese and ot her
observations, Friberg concludedthat the fire had been del i berately set
by an open fire w thout the use of accel erants. He found paper towels
just outside and to the left of the cellar door.?
B. Relevant Excerpts fromthe Trial Transcript

As not ed above, Kibbe took the stand in his own defense,
of fering an expl anation for his presence at 171 Almra Road, his flight
fromthe police, and his possessi on of the matches, paper towel s,
fl ashlight, and propane tank. On direct exam nation by his attorney,
the foll ow ng exchanges occurred:

Q And now, why did you run?

A.  I'mon parole.
* % %

Q And after [ Rooke] brought you back to the car

what did you do?
A. They questioned ne as to what | was doi ng.

| answered them over and over agai n. .
Q All right. Wen they were questioni ng you

what did you tell thenf?
A. | told them what had happened.
During cross-exam nation, the Commonweal th asked Ki bbe:

Q You didn't tell the police that you ran
because you were on parole, right?

1 The Cormmonweal t h al | eges that Fri berg found t he paper towel s i nsi de
the cellar. Kibbe disputes this claim and our reviewof therecord
supports his assertionthat Fribergtestifiedto having found the paper
towel s just outside of the cellar door.

2 The Commonweal th obj ected to this question, but the court allowed it
to be answered.
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A. No, | did not.
Q You never told them why you ran?
A. | don't believe |I did.

Bot h Ki bbe and t he Commonweal t h commented at trial on Ki bbe's
forthrightness, or lack thereof, in his conversationwth the police on
the night of thefire. In his opening statenent Ki bbe's attorney sai d:

[ Ki bbe] was st opped a short di stance away, spoke
to the police. They spoke to him and he
expl ai ned what he was doing and what the
Situation was on that evening.

In closing, Kibbe' s attorney reinforced this point:

What about M. Ki bbe? M. Kibbetoldthe police
what he was up to that night. He didn't haveto,
but he did. He told you on the stand where he
went that night. He didn't have to, but he did.

To counter, the Commonweal th said during closing argunent:

And [ Ki bbe] tells you he runs because he i s on
parol e, but you knowhe didn't tell the police
that, didn't offer that as an expl anation for
what he was doing. In a case where you're the
finders of the facts, you have to decide
credibility. You have to decide credibility.
You nust deci de whet her you bel i eve what Mark
Ki bbe said. Whether it had aring of truth or
whether it didn't. |f you don't believe what
Mar k Ki bbe said, Mark Kibbe is guilty.
There's a reasonabl e i nference, the inference of
gui It of consciousness, guilt fromhis flight.
The expl anation that he offered to you i s not
wort hy of believing. This is a fanciful
expl anati on, not one that conports with your i dea
of commmon sense.

It is not a reasonable story. It is the one
arrived at after the facts to m sl ead you.



C. Procedural History

After Kibbe' s jurytrial and conviction, the case proceeded
to the Appeal s Court for the Cormpnweal th of Massachusetts. In a
Memor andum and Order, the court affirmed Kibbe' s conviction.

Commonweal th v. Ki bbe, 646 N. E. 2d 1097 (Mass. App. C. 1995) (affirm ng

j udgnent only), No. 93-P-1761 (Mar. 3, 1995) (mem and order under Rul e

1:28). Relyinginlarge part on Anderson v. Charles, 447 U.S. 404

(1980), and Commonwealth v. McCl ary, 604 N. E. 2d 706 ( Mass. App. Ct.

1992), the court rejected Ki bbe's argunent that the Cormonweal th's
cross-exam nati on and cl osi ng argunent violated the rul e establishedin

Doyl e v. Ohio, 426 U. S. 610, 617-19 (1976), prohibiting the use of

post-Mranda sil ence to i npeach a def endant. Ki bbe, No. 93-P-1761 at

2.3 The Court rul ed that since Ki bbe had spoken to police about "all
matters concerning the charge for which he was arrested," the
Commonweal th was permtted to question Ki bbe about any om ssions inhis
story. |d. at 3. In support, the court quoted McClary: "if a

def endant does not elect toremain silent but speaks to the police

about matters concerningthe crine for which he has been arrested, the

3 Ki bbe al so chal | enged t he Commpnweal t h' s comment during cl osi ng
argunent that: "If you don't believe what Mark Ki bbe sai d, Mark Ki bbe
isqguilty.” The appeal s court found that the remark, while inproper,
was sufficiently neutralized by the judge' sinstructionstothe jury
regar di ng t he burden of proof and t he cl osi ng argunents of counsel.
Ki bbe, No. 93-P-1761 at 4. On habeas review, the district court found
that the error was harm ess when considered onits own. Kibbe v.
Duboi s, 120 F. Supp. 2d 114, 133 (D. Mass. 2000). Ki bbe does not
appeal this conclusion.
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prosecut or may ask t he def endant about any oni ssion fromhi s post -
M randa statenent whichis at variancewith histrial testinony."” 604
N. E. 2d at 710. The Massachusetts Suprene Judi ci al Court deni ed Ki bbe' s

request for further review. Commonwealth v. Ki bbe, 648 N. E. 2d 1286

(Mass. 1995).

Ki bbe next petitioned for awit of habeas corpus inthe

federal district court of Massachusetts, which was granted in a

Menmor andumand Or der on Sept enber 26, 2000. Ki bbe v. Dubois, 120 F.

Supp. 2d 114 (D. Mass. 2000). 1In analyzing Ki bbe's all eged Doyl e
violation, thedistrict court first foundthat the clai mwas subject to
t he provisions of the Antiterrori smand Ef fecti ve Death Penal ty Act of
1996 (" AEDPA"), 28 U.S. C. § 2254(d), petitioner's case havi ng been
filedin January of 1997. Kibbe, 120 F. Supp. 2d at 118. As such,
Ki bbe's wit must be denied unless the state court adjudication
"resulted in a decision that was contrary to, or involved an
unr easonabl e application of, clearly established Federal |aw, as
determ ned by the Suprenme Court of the United States,"” 28 U. S. C.
§ 2254(d) (1), or "resulted in a decision that was based on an

unreasonabl e determ nation of the facts in light of the evidence

presented in the state court proceeding.” 28 U S.C. § 2254(d)(2).

After review ng the Suprenme Court's nost conprehensive

interpretation of AEDPAinWllianms v. Taylor, 529 U S. 362 (2000), the

district court heldthat the Massachusetts appeal s court deci si on was
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both contrary toand i nvol ved an unr easonabl e application of clearly
est abl i shed federal | awas determ ned by t he Supreme Court.4 Kibbe, 120
F. Supp. 2d at 121. The district court held that the state court
deci sion was "contrary to" clearly established federal | awin two ways.
First, it ruled that the holding of Doyle that "prohibits cross-
exam nati on and argunents to the jury regardi ng a defendant' s post -
M r anda sil ence, " shoul d have governed Ki bbe's claim 1d. at 121-24
(citing Doyle, 426 U.S. at 619). It further held that the appeal s
court erred in applyingCharl es because t he Commpnweal t h di d not use
Ki bbe's failure to provide police with a reason for his flight to
expose i nconsi stenci es between his trial testinony and his statenents
after his arrest. Accordingtothedistrict court, "TheCharles rule

. isonlytriggered whenthe defendant's trial testinony addresses
t he same subj ect matter as t he def endant's post-arrest statenment.”
Ki bbe, 120 F. Supp. 2d at 123. Because Ki bbe only di scussed his
reasons for beinginthe areaof 171 Al mra Road and not the reason for
his flight fromthe police, the district court ruled that he had
electedtoremainpartially silent, at | east withregardto his flight,

and thus, comment by the governnent constituted error.

4 The district court declinedto "fully devel op" whet her t he appeal s
court deci sioninvol ved an unreasonabl e determ nati on of the facts in
i ght of the evidence, providing an i ndependent basis for habeas
relief. Kibbe, 120 F. Supp. 2d at 127 n. 24.
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As a second basis for findingthat the state court deci sion
was contrary to clearly established federal | aw, the district court

hel d t hat the appeal s court m sstated the rul e of Anderson v. Charl es.

Id. at 125. The state court relied, inlarge part, ontheMdary case
inrejecting Ki bbe's appeal. M ary, inturn, focused not onthe
i nconsi stency between t he defendant' s arrest and tri al statenents, but
i nstead on the fact that the def endant chose to wai ve hisM randa ri ght
to silence and to answer questi ons posed by the police. 604 N. E. 2d at
710. The district court found that this approach inperm ssibly
expanded t he bounds for questi oni ng a def endant regar di ng post-M randa
silence set out in Charles:

The breadth of the | anguage i n Md ary, however,
opened t he door to questi oni ng and comment s by
the prosecutor with respect to any subject
matter, regardless of actual or potential
i nconsi stency, whenever t he def endant nmakes a
post-arrest statenent regardingthe crine. This
is not the rule of Anderson v. Charles. The
Charl es case only aut hori zes a prosecut or to ask
guesti ons about post-M randa om ssi ons when t hose
onm ssions are on the sanme topic as the trial
testi nony and arguably contradict it.

Ki bbe, 120 F. Supp. 2d at 125-26. To the extent that theKibbe state
court deci sion adopted the reasoning of Md ary, it violatedclearly
est abl i shed federal | awas determ ned by t he Suprenme Court inCharles.

As an al ternative ground for granti ng habeas relief, the
district court heldthat the state court's adj udi cationinvolved an

unr easonabl e application of clearly established Suprene Court |aw. [d.
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at 126. The district court pointedly disagreed with the appeal s court
concl usi on that Ki bbe had wai ved hisright tosilenceinitsentirety.?®
| nstead, the district court parsed the subject of the arson and Ki bbe' s
potential involvenment i ntotwo categories: his explanation for being at
171 Almra Road on the evening of Novenmber 19, 1991, and his
expl anation for his flight fromthe police that night. |d. at 126-27.
Because Ki bbe di d not di scuss with policethe reasonfor his flight,
the district court found that Ki bbe had "wai ved his right toremin
silent with respect to sone matters, but not with respect to all
matters." 1d. at 127.

Exam ni ng appeal s court deci sions fromthe First, Second,
Fifth, Eighth, and Tenth Grcuits to eval uate t he reasonabl eness of the
state court decision, the district court concluded that its own

interpretation of the" Doyl e-Charl es framewor k" was correct. 1d. at

127-30. Wil e acknow edgi ng that applicable First Crcuit precedent

i ncludes only one case, Grieco v. Hall, 641 F. 2d 1029 (1st G r. 1981),

i nwhichwe specifically nentioned, but failedto resolve, the exact

S It wasinthis disagreenent that the district court explicitly held
t hat the appeal s court had made a factual determ nation that was
clearly unreasonable in |ight of the evidence, but declined to
det er mi ne whet her the deci sion wasbased onthe error. Kibbe, 120 F.
Supp. 2d at 127 n.24. The district court's owninterpretation of the
state court decision belies the notionthat the appeal s court basedits
affirmance on the conpl ete, rather than partial, wai ver of sil ence,
rat her than on the i dea t hat speaki ng t o police about the cri nme opens
t he door to prosecutorial conments on om ssionsinone' s story. W
conclude that this avenue to habeas relief is a dead end.
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i ssue that was before the Ki bbe court, the district court citedGieco

as "reject[ing] the |l oose wai ver anal ysi s exenplified byKi bbe," id. at
128. The court stated that, "This does not nean that any tinme a
def endant nmakes any post-arrest statenment the door is opento full
cross-exam nati on about the defendant's failure to recount the
excul patory trial story earlier. Mranda protections apply equallyto
refusal s to answer specific questions.” |d. (quotingGieco, 641 F. 2d
at 1034).

The district court found nore explicit support for its
concl usi on that the Commonweal th committed aDoyle violationinits
cross-exam nation and cl osing conmments inthe Fifth and Tenth Grcuits.

In United States v. Laury, 985 F.2d 1293 (5th Cir. 1993), the Fifth

Circuit heldthat a prosecutor's questions and comments regardi ng the
defendant's failureto come forward with his alibi prior totrial,
despite havi ng made excul patory statenents after his arrest, were
i mper m ssi bl e comments on t he def endant' s post-arrest silence. 985
F.2d at 1303-04. Simlarly, the Tenth Circuit has addressed
ci rcunstances of "partial silence,” and concl uded t hat a def endant is
still entitled to Doyle protection as to silences that are not

inconsistent withhistrial testinony. United States v. Canterbury,

985 F.2d 483, 486 (10th Cir. 1993).
Roundi ng out its favorabl e precedent, the district court

di scussed United States v. Casanento, 887 F.2d 1141, 1179 (2d Cir.
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1989), for its holding that the prosecutor erred in cross-exam ningthe
def endant about his silence when his pretrial andtrial statenments were
not inconsistent. The district court concluded: "These cases
denonstrate that theKi bbe decisionruns directly contrary to existing
f ederal precedent applyingCharles. Thus, | conclude not only that
Ki bbe has the better of two reasonabl e |l egal argunents. Rather, | am
firmy convinced that error occurred and that t heKi bbe deci sionis an
unr easonabl e outcone." Kibbe, 120 F. Supp. 2d at 130-31.

The district court went ontofindthat the all egedDoyl e
errors were not harm ess, and grant ed Ki bbe' s petitionfor awit of
habeas corpus. 1d. at 131-33.

DI SCUSSI ON

W agreewiththe district court's statenents that Ki bbe's
habeas petitionis governed by the provi si ons of AEDPA, and t hat t he
WIllians case is the nost conprehensi ve cormentary by t he Suprene Court
on the proper interpretati on of AEDPA. W al so agree t hat t he AEDPA
provi si ons conpel two separate anal yses: (1) whet her the state court
deci sion was contrary to clearly established|awas set forth by the
Suprene Court; and (2) whether the state court deci sion effected an
unr easonabl e application of Suprene Court precedent. O Brienv.

Duboi s, 145 F. 3d 16, 24 (1st Gr. 1998).°% The district court having

6 Al t hough the present case pre-dated the Suprenme Court' sW Il lians
case, we have since held that the two-stepinquiry set out inQ Brien
parallels theWIIlians analysis and "thus remai ns good law." WIIlians
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found t hat Ki bbe was entitledto habeas relief under boththe "contrary
to" and "unreasonabl e application" clauses, we wi ||l proceed wi th our
analysisinthat order. First, however, we address an argunent nade by
t he Cormonweal th that has thus far receivedlittle judicial attention.
A. Inference of Cooperation

In response to the various challenges to the cross-
exam nati on and cl osi ng argunent at i ssue, the Commonweal t h has nmount ed
somet hi ng of a hybri d def ense of the prosecutor's trial referencesto
Ki bbe's silence. At tines, the Coormonweal th, relying onMC ary and
Charl es, has argued that Ki bbe's wi|lingness to answer police questions
about his involvenent withthe fire denonstrated a wai ver of his right
tosilence. As such, the prosecutor was entitledto question Ki bbe
about any om ssions fromhi s post-arrest statenment. Wuven t hr oughout
t he Cormonweal th's filings andin-court statenents, however, isthe
separate argunent that the prosecutor's tactics were nerely a
perm ssi bl e attenpt to counter the i npressi on conveyed by Ki bbe' s
defense that he had cooperated fully with the police.

Rel ying onMd ary, the state appeal s court order decli ned
to comment on this cooperation justification. The district court
rej ected the argunent in afootnote, stating that because Ki bbe had
answered al | of the questions put to hi mby the police, he had fully

cooperated: "He sinply didnot vol unteer the information about why he

v. Matesanz, 230 F.3d 421, 424 (1st Cir. 2000).
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fled. He was not requiredto do so."” Kibbe, 120 F. Supp. 2d at 122
n.16. Any inpressionthat the defense had created that Ki bbe had fully
and vol untarily cooperated was, accordingtothe district court, sinply
an accurate depiction of what had occurred.

Several circuits, includingthis one, have held that the
Doyl erestriction on a defendant's post-arrest sil ence does not apply
when a def endant has created the i npressi on t hrough his testinony and
def ense presentation that he fully cooperated with the authorities

when, infact, he had not. United States v. Shue, 766 F. 2d 1122, 1129

(7th Cir. 1985); Gieco, 641 F.2d at 1033. "[T] he defendant wi || not
be permtted to useDoyle as atool to fashion an uncontradicted and
di storted versi on of post-arrest behavior." Id. Areviewof thetrial
transcri pts persuades us that a prinmary defense strategy was i ndeed to
convey a picture of full cooperationtothejury, without gettingtoo
much i nto t he specifics of just what that cooperation entail ed. Wen
asked what he told the police, Kibbe responded, "I told themwhat
happened,” which pronpted, "Ok. So you explained to them what
happened, is that correct?" and "Yes." In his opening statenent,
Ki bbe' s counsel said of Kibbe's behavior toward the police, "[H e
expl ai ned what he was doi ng and what the situation was on that
evening." Finally, during closing argunent, defense counsel stated:
"M . Kibbe toldthe police what he was up to that night. He didn't

have to, but he did."
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It may very well be true that Ki bbe responded to every
guestion that the police asked hi mon Novenber 19, 1991. Unli ke the
district court, however, we do not believe that Ki bbe's cooperation, as
to the questions posed to him entitled hi mto give the erroneous
i npressiontothe jury that he had provi ded a conpl et e versi on of the
events to the police, includingthereasonfor his flight. W believe
t hat Ki bbe's defense strategy i ntended to convey the i npressionthat,
at trial, hewas givingthe exact sanme story he had giventothe police
earlier - that i s, "what the situation was onthat evening" - whenin
reality he had not. Oncethis trial strategy was put in place, the

prosecutor was entitl edto ask Ki bbe whet her he had tol d t he pol i ce why

he ran. We find no constitutional error in the cross-exam nati on.

Yet, this does not end the i nquiry, because the prosecutor's
coment s duri ng cl osi ng argunent regardi ng Ki bbe's failureto explain
his flight take a different slant than the cross-exam nation. In
cl osing, the prosecutor said:

And he tell s you he runs because he i s on parol e,

but you know he didn't tell the police that,

didn't of fer that as an expl anati on f or what he

was doi ng. I n acase where you' re the finders of

t he facts, you have to decide credibility. You

have to decide credibility.

Rat her t han exposi ng Ki bbe' s cooperation strategy for the partial sham

that it was, the prosecutor's reference to Ki bbe's sil ence instead

seens ai med at attacking Ki bbe's credibility regarding the proffered
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reason for his flight. This use of Ki bbe's silence arguably exceeded
t he perm ssi bl e bounds prescri bed for the cooperation excepti on:
"[Whilethe government may use a def endant's post-arrest silenceto
i npeach testinony about the circunstances of an arrest, the governnent
may not then argue t hat t he defendant' s sil ence was i nhconsi stent with
this cl ai mof i nnocence." Shue, 766 F. 2d at 1130. "[We cannot uphol d
an interpretation of the facts in this case which would allowthe
exceptionto swallowthe rule.”" Gieco, 641 F.2d at 1033-34. The
Commonweal t h, havi ng enphasi zed Ki bbe' s sil ence to suggest that his
story was "not worthy of believing," cannot nowjustify its actions
t hrough the safe harbor of the cooperation exception to Doyle's
prohibition. W are conpelled, then, to proceed to the argunent
rejected by the district court that Ki bbe had waived his right to
sil ence and thus was unprotected by Doyl e.
B. Contrary to Clearly Established Federal Law

The district court heldthat the state court deci si on was
contrary to clearly established federal lawintwo ways: first, in
hol di ng that Charles, rather thanDoyl e, controll ed Ki bbe's case, and,
second, inrelyingonMdary, anincorrect interpretation of Charl es.
| n order to determ ne whet her a state court decisioniscontrary to
federal |aw as determ ned by the Suprenme Court:

[ T] he key inquiry, at bottom is whether a

Suprenme Court rule--by virtue of its factual
simlarity (though not necessarily identicality)
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or its distillation of general federal |aw

precepts into a channel ed node of analysis

specifically intended for applicationto variant

factual situations--canfairly be saidtorequire

a particular result in a particular case.
O Brien, 145 F. 3d at 25 (enphasis added). The category of cases
falling under the "contrary to" prong should not be conceived so
broadly as to "sap the 'unreasonabl e application' clause of any

meani ng." Phoenix v. Matesanz, 233 F.3d 77, 80 (1st Cir. 2000).

Turning to the case at hand, the appeal s court deci si on woul d
be contrary to clearly established federal |awif a readi ng of Doyl e,
in conjunction withCharl es, conpelled a contrary outcome. The Charles
interpretation of Doyl e states that: "The case i nvol ved t wo def endant s
who made no postarrest statenents about their involvenment in the
crime." Charles, 447 U. S. at 407. The Suprene Court i nDoyl e faced a
gquestiondifferent fromthat presentedinthe state court tothe extent
t hat Ki bbe did not rely on hisright toremin silent, but instead
answered al | police questionsrelatingtohis potential responsibility
for the fire.

We find this distinction significant on the question of
whet her Doyl e requires afinding of adue process violationinthis
case, especially in light of the fact that the Suprene Court has
al | owed prosecutors to comment on a defendant's post-arrest silencein
mul ti pl e circunstances. Charles adm ts of sonme use of a defendant's

post-arrest silence to expose prior inconsistent statenents. Further,
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a defendant's sil ence may be used for i npeachment purposes when a

def endant has not recei vedM randa warni ngs. Fletcher v. Weir, 455

U S 603, 606-07 (1982); Jenkins v. Anderson, 447 U.S. 231, 239 (1980).

These cases cauti on agai nst an absol ut e and expansi ve constructi on of
Doyl e's mandate, especially considering the particular factual
ci rcunst ances found here.

I n our view, Doyl e cannot be extended so far as toconpel a
contrary outcone i n Ki bbe's case. |ndeed, were t he out cone so obvi ous,
t her e woul d have been no reason for us to | eave unresol ved t he questi on

of whet her Doyl e or Charl es shoul d apply "to a situation where the

def endant has not mmintained silence after arrest, but has made
excul patory post-arrest statenents which are not thenselves
i nconsi stent with the excul patory trial story, but whichrelateto a
di fferent subject mtter." Gieco, 641 F. 2d at 1036. The di strict
court's findingthat Ki bbe mai ntained his silence astothe reason for
his flight and that therefore Doyl e necessarily applies is an
extrapol ati on nore appropriate for an "unreasonabl e applicati on”
analysis than for the "contrary to" analysis.
C. "Unreasonabl e Application” of Suprene Court Precedent
Absent a clearly controlling Suprene Court rule that is
di spositive of apetitioner's claim the federal habeas court nust
determ ne "whether the state court's use of (or failure to use)

exi sting lawin deciding petitioner's claiminvolved an unreasonabl e
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appl i cation of Suprene Court precedent.” O Brien, 145 F. 3d at 24. A
state court deci sion nmay be set asi de as an "unr easonabl e appl i cati on”
of Suprene Court precedent "if the state court identifies the correct
governing |l egal rule fromthis Court's cases but unreasonably applies
it tothe facts of the particul ar state prisoner's case,” or "if the
state court either unreasonably extends alegal principlefromour
precedent to a newcontext where it shoul d not apply or unreasonably
refuses to extend that principle to a newcontext where it shoul d
apply." Wllianms, 529 U. S. at 408. This analysis distills to a
"question of whether the state court's derivation of a case-specific
rule fromthe Court's generally relevant jurisprudence appears

obj ectively reasonable.”™ O Brien, 145 F. 3d at 25 (enphasi s added);

accord Wllianms, 529 U.S. at 409-10 (hol ding t hat t he assessnent of

unr easonabl eness demands an obj ective anal ysis).

Because of this broad obj ective standard, a federal court
cannot grant habeas relief sinply because it disagrees with or finds an
error inthe state court's application of federal law. Seeid. at 410.
Inthe end, astate court decisionis objectively unreasonabl e under
AEDPAonly if it is "so offensiveto existing precedent, so devoid of
record support, or soarbitrary, astoindicatethat it is outsidethe
uni verse of plausi ble, credi bl e outcones.” OBrien, 145 F. 3d at 25;

WIllianms v. Matesanz, 230 F. 3d 421, 425 (1st G r. 2000) (affirmng "the

out si de-t he-uni ver se- of - pl ausi bl e-out cones” test).
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Intheinstant case, thedistrict court heldthat the state
court unreasonably applied clearly established federal | awby extendi ng
Charlestothe facts of Ki bbe's case. Mre specifically, the district
court ruled that theKi bbe court's attenpted application of Charles "is
devoi d of record support™ given the significant factual dissimlarities
bet ween t he t wo cases. Kibbe, 120 F. Supp. 2d at 126. The di stri ct
court noted that Charl es aut hori zed a prosecutor to ask questi ons about
post-M randa oni ssi ons when t hose om ssi ons were on t he sane t opi ¢ as
the trial testinmony. |In Kibbe' s case, however, the prosecutor
conment ed on t he def endant' s post-M randa om ssi ons, even t hough t hose
oni ssions did not relate tothe subject matter of the trial testinony.
Because of this discrepancy, the district court concl uded that the
state court had unreasonably applied Charles to Ki bbe's case.

The district court discovered a second unreasonable
application of federal |aw when it found that the Ki bbe deci sion
contradi cted several federal circuit court cases. The district court
hel d that the state court's decision - and, nore specifically, the
application of Charles to Ki bbe' s case - was an anonmal y: a deci si on
t hat was i n such contrast with existing federal precedent as to be
"of fensive."

Though the district court's interpretation of federal
precedent and its analysis of post-arrest silence issues may be

correct, our analysis here is confined to determning the
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reasonabl eness, not the accuracy, of the state court's deci sion.
Agai n, neither di sagreement with nor the existence of anerror ina
state court's deci sionis enough to set asi de a convi cti on under AEDPA.

Wt h t hese gui di ng princi pl es, we next consi der whet her t he
state court's decisioninKibbeis objectively reasonable - whether it
falls "outsidethe uni verse of plausible, credibleoutcones.” O Brien,
145 F. 3d at 25. In assessing the reasonabl eness of theKi bbe deci si on,
it isinportant toreiteratethat the facts of this case fall outside
of any cl early established Suprenme Court precedent, nost notabl yDoyl e

v. Ohio and Anderson v. Charles.

I n Doyl e, the Court hel dthat a prosecutor coul d not i npeach
a def endant' s excul patory story toldfor thefirst time at trial by
cross-exam ni ng t he def endant about his failure torecount the story
upon his arrest. 426 U.S. at 619. Unli ke Doyl e, where t he def endant s
remai ned conpl etely silent after being arrested, Ki bbe nade a post -
M randa statenent to police about the crine.

The facts of Kibbe's case do not fall squarely within
Charles, either. TheCharles Court rul ed that when a def endant nmakes
a post-M randa statenent on a particul ar subject, and t hen nakes a
second st atenment on t he sane subject at trial, a prosecutor canrefer
t o post-arrest silence to expose any i nconsi stenci es between t he two
statenments. 447 U.S. at 409. Unlike Charles, however, Kibbe's

testinmony at trial dealt with a subject matter not addressed in his
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post-arrest statenents - that is, thereasonfor hisflight. Thus,
nei t her Doyl e nor Charles dealt with the situation presented here:
wher e Ki bbe nade a post-arrest statenent, whi ch was not i nconsi stent
with his trial testinony.

Because of this unresol ved i ssue, the likelihoodincreases
that there are ot her reasonabl e, yet contradi ctory, interpretations of

Suprene Court precedent. (One clear interpretation of theDoyl e-Charles

framewor k argues, as the district court did, that when a def endant has
wai ved his right toremainsilent, aprosecutor'sinquiryintothe
def endant' s post-arrest silenceislimtedto exposing inconsistencies
bet ween t he def endant' s post-arrest statement andtrial testinony.
Ki bbe, 120 F. Supp. 2d at 127. However, an alternativeinterpretation
argues, as the state court did, that when a def endant wai ves hi s ri ght
toremainsilent and answers questi ons about the crinme, a prosecutor
caninquireintothe defendant's post-arrest silence to exposeany
di ff erences between t he defendant's post-arrest statenent and tri al
testinmony, not just prior inconsistent statenents.

Through acredibleinterpretation of federal precedent, it
isquiteplausible for acourt toarrive at theKi bbe court's deci si on.
First, acourt coul d argue, as sone have, that Doyl e' s prohi bition on
inquiringinto adefendant's post-arrest silence only applies when the

def endant i nvokes hisright toremainsilent. See Charles, 447 U. S. at

407 (characterizing Doyl e as a"case that invol ved t w def endant s who
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nmade no postarrest statenments about their invol venent inthecrine");

United States v. Ochoa- Sdnchez, 676 F. 2d 1283, 1286 (9th Cir. 1982)

(noting that in asituationin whichthe defendant does not remain
silent, the controlling authority i sCharles, not Doyle). Second,
t hough t he Charles Court only aut horized a prosecutor to comment on
post - arrest sil ence when om ssi ons reveal inconsistenci es between the
post-arrest statements and the trial testinony, acourt coul d pl ausi bly
argue that this hol ding should be extended to cover the facts of
Ki bbe' s case. |n both cases, defendants voluntarily waived their right
toremainsilent and offeredtrial testinony that was at vari ance with
t heir post-arrest statenent, either because informati on was omtted as
i n Ki bbe or because i nconsi stent versions were given as i nCharl es.
Because the thrust of the Charles holding was ai med at exposi ng
def endants' multipl e and di vergi ng versi on of events, acourt could
credi bly concl ude that Charl es should beread to all owa prosecutor to
probe any differences between post-arrest statenments and tri al
testinmony, including a defendant's failure to provide inportant
information at the time of arrest.

Furthernmore, there is support for the Ki bbe decision in

exi sting case | aw. I nQchoa-Sanchez, the defendant's car was st opped

and i nspected by custons officials at the San Ysidro Port of Entry.
676 F.2d at 1284. Upon finding heroin in the vehicle, officials

arrested the defendant and gave himthe Mranda warnings. The
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def endant t hen wai ved his right toremain silent and made excul pat ory
statenments. 1d. at 1286. At trial, the defendant testified to
information and details that he omtted fromhi s post-arrest statenent,
and t he prosecutor inquiredintothese om ssions, even t hough sone of

the om ssions differed from- but were not necessarily i nconsi st ent

with - his post-arrest statenent. 1d. at 1287. The court foundthe
prosecutor's inquiry and corments regardi ng t he om ssi ons perm ssi bl e
because the defendant' s trial testinony raised anissue of credibility,
and t he prosecut or "argued vi gorously in cl osi ng argunent about t he
credibility of defendant's trial testinony." 1d.

As i n Ochoa- Sdnchez, the prosecutor i nKibbe exposedthe

di fferences between the defendant’'s tri al testi nony and post-arrest
st at ement by enphasi zi ng an i nportant oni ssion - Ki bbe's failureto
expl ain his flight upon his arrest. This divergence givesriseto an

i ssue of credibility. Followi ng the ruling inOchoa-Sanchez, the

prosecut or in Kibbe proceeded to question the credibility of the
def endant by focusi ng on the om ssion: "And [t he defendant] tells you
he runs because he i s on parol e, but you knowhe didn't tell the police
that, didn't offer that as an expl anati on for what he was doing. Ina
case where you're the finders of the facts, you have to decide

credibility."
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Mor e explicit support for theKibbe decisioncan be foundin

United States v. Gol dman, 563 F. 2d 501 (1st Gr. 1977).7 | n Gol dman,

t he def endant nade an excul patory statenment during aninterrogation by
a federal agent, but refused to respond to two of the agent's
guestions. 1d. at 503. At trial, the prosecutor commented on t he
def endant' s failure torespondto these questions, and we uphel d t he
prosecutor's conduct. This Court reasoned that because t he def endant
had wai ved his right toremainsilent, he "dispell[ed] the particul ar
prejudi ce feared by the Supreme Court that the jury would draw a
"strong negative inference ... fromthe fact that the defendant
remained silent at thetime of hisarrest."" | d. at 504 (quoti ngUnited

States v. Hale, 422 U S. 171, 180 (1975)). Thus, if a defendant tal ks,

anything that "' he says or omts is to be judged onits nmerits or

denerits.'" ld. (quoting Vitali v. United States, 383 F. 2d 121 (1st

Cir. 1967)). This waiver analysis permttedthe prosecutor to conment

on any om ssions i n Ki bbe' s post-arrest statenment by virtue of the fact

t hat the defendant did not invoke his right to remain silent.
As further support for the reasonabl eness of the state court

decision, this Court inGiecoleft unresolved the specific issue

7 Though Gol dman pre-dates the Charl es opi nion, theCharl es Court cited
&ol dman positively. Charles, 447 U. S. at 2182. Furthernore, the
wai ver analysis inGoldmanis still enployedinthe Second Circuit,
whi ch al | ows prosecutors to comment on om ssions i n a def endant' s post -
arrest statements when t he defendant refusestotestify at trial. See,
e.g., Bradley v. Meachum 918 F.2d 338, 343 (2d Cir. 1990).
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presented here. Griecoexplicitlyleft openthe question of whet her

Doyl e or Charl es shoul d apply "to a situation where t he def endant has

not mai ntai ned sil ence after arrest, but has made excul pat ory post -
arrest statenments which are not thensel ves i nconsistent with the
excul patory trial story, but which relate to a different subject
matter." 641 F.2d at 1036. Had t he application of Charl es to such a
scenari o been so "of fensive" or "arbitrary," it isunlikelythat this
Court woul d have I eft the i ssue unresol ved. Furthernore, givenits
i mted scope of revi ewunder AEDPA, a federal habeas court ought not
provide the definitive answer to this open question.

CONCLUSI ON

G ven that the state court's anal ysis of theDoyl e-Charl es

framewor k rests upon a pl ausible interpretation of Suprene Court
precedent, considering the case | awthat supports theKi bbe deci si on,
and noting that theGiecocourt |eft the specificissue addressedin
Ki bbe unresolved, we hold that the state court's decision is
obj ectively reasonabl e, as it does not fall "outside of the universe of
pl ausi bl e, credi bl e outcones.” For these reasons, we reverse the
district court's decisionto grant Mark Ki bbe's petitionfor thewit
of habeas cor pus.

Rever sed.
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(Concurrence follows)
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LYNCH Circuit Judge (concurringinthe judgnment). | concur

i nthe judgnment reversing and vacating the district court's grant of
habeas cor pus.

The standard of reasonabl eness we nust use i n eval uati ng t he
state court's decisionis that articul ated by the Suprenme Court in

Wlilliams v. Taylor, 529 U.S. 362 (2000).8 In that case, Justice

O Connor (commandi ng, for this part of her opinion, angjority of the
Court) read 28 U. S. C. § 2254(d)(1)'slimtationonthe federal courts’
power to grant wits of habeas corpus to nean that "[a] federal habeas
court may not issue thewit sinply because that court concludesinits
i ndependent judgrent that the rel evant state-court deci sion applied
clearly established federal | awerroneously or incorrectly. Rather,
t hat application nust al so be unreasonable.” 529 U. S. at 411. The
Court warned, however, that a court "should not transformtheinquiry
into a subjective one by resting its determ nation instead on the

sinmpl e fact that at | east one of the Nation's jurists has appliedthe

8 | do not agree that the standardthis Circuit appliedinQ Brienv.
Dubois, 145 F. 3d 16 (1st Cir. 1998), at least asit isliterally read,
is equivalent toor consistent withtheWllians standard. Seeid. at
25 ("[F]Jor the wit to issue, the state court decision nust be so
of fensive to exi sting precedent, so devoi d of record support, or so
arbitrary, astoindicatethat it i s outsidethe universe of plausible,

credi bl e outconmes."). Inny view, this particular holding of O Brien
-- the "outside the uni verse of plausible, credi bl e outconmes” test --
has been overrul ed. Gt her aspects of O Brien remain sound.

Neverthel ess, thisis not the casetoresolve the issue, as either
st andard woul d yi el d the sane result here. For this reason, | do not
engage i n exposition of ny reasoni ng. For the same reason, | consi der
the majority opinion's use of O Brien dictum
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rel evant federal lawinthe sane manner the state court did." 1d. at

410. In applying 8 2254(d) (1), as in assessing the novelty of | aw

under Teague v. Lane, 489 U. S. 288 (1989), "the nere exi stence of
conflicting authority" does not resolve the question. WIIlians, 529

U.S. at 410 (quoting Wight v. West, 505 U.S. 277, 304 (1992)

(O Connor, J., concurringinthejudgnment)) (internal quotation marks
omtted). Moreover, the Court rejectedthetest advanced by t he Fourth
Crcuit that permttedthe grant of habeas only if "reasonabl e jurists

woul d al | agree"” that the state court erred in applying federal |aw.

Id. at 409 (quoting Green v. French, 143 F. 3d 865 (4th Cir. 1998))
(internal quotation marks omtted).

| would reverse the grant of habeas for either of two
reasons, alone or in conbination. First, when Ki bbe argued at tri al
t hat he had cooperated with the police onthe night of his arrest, he
opened t he door to a full devel opnent of his actions, at | east onthe

i ssue of cooperation. This reasoning predatesDoyle v. Chio, 426 U. S.

610 (1976), and was cited with approval by the Court inthat case. See

United States v. Fairchild, 505 F.2d 1378, 1383-84 (5th Cir. 1975),

citedin Doyle, 426 U. S. at 619 n.11. Sim |l ar anal yses continueto

appear i n decisions by federal circuit and state suprene courts. E g.,

United States v. Reveles, 190 F. 3d 678, 683-85 (5th G r. 1999); Ear nest

v. Dorsey, 87 F.3d 1123, 1135 (10th Cir. 1996); Pennycuff v. State, 745

N. E. 2d 804, 812-14 (I nd. 2001). Qur owmmGieco v. Hall, 641 F. 2d 1029
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(1st Gr. 1981), acknow edges, al though it does not apply, the hol di ngs
of the cooperation cases. |d. at 1033-34. Inny view, Kibbe opened
t he door sufficiently wideto admt both the cross-exam nation and t he
prosecutor's single coment inclosing. Thelatter comment regarded
Ki bbe' s expl anation for his flight, and the questionwhy hefledis
sufficiently bound up wi th the question whet her he cooperated that |I do
not t hi nk the comrent vi ol at ed due process of | aw. That rationale
al one supports the outcone reached by the state court, andit is the

out conme reached by that court's reasoning, rather thanthe pathit

foll owed, that we must ultimately assess. Hurtado v. Tucker, 245 F. 3d
7, 20 (2001).

Second, even if an anal ysi s based on Ki bbe' s deci sion to use
a cooperationtheneisrejected (asit should not be), andthe caseis

pl aced sonmewhere on theDoyl e- Charl es spectrum the state decisionis

si nmply not an "unreasonabl e applicationof . . . clearly established
Federal law. . . as determ ned by the Suprenme Court of the United
States.” 28 U. S.C. 8 2254(d) (1) (Supp. I'l 1996). That is all we need
decide and | prefer not to engage i n extensi ve di scussionin dicta of

possi bl e devel opnents in the law in this area.
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